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Baroness D'Souza

My Lords, on 8 April this year, the High Court in London ordered the release of four
Rwandans suspected of genocide who were arrested and had been held in the UK since
2006. The evidence of their active involvement in the terrible events of 1994 in Rwanda,
painstakingly gathered over many years, indicates that at the very least there is a case to be
answered. The reason the High Court reached this decision is because of an anomaly in UK
law which effectively allows impunity from serious crimes.

| speak on this topic because of a long-term interest in justice for those suspected of heinous
crimes and to introduce on behalf of the noble Lord, Lord Carlile—who unfortunately is
unable to be here today—his concern and, indeed, his intention to table amendments to the
Coroners and Justice Bill to deal with this gap in the law. | acknowledge here the assistance
of REDRESS, an anti-torture organisation of which | was once director, African Rights and the
Aegis Trust.

The amendments that will be tabled would allow jurisdiction in the UK Courts over those
present in the UK and suspected of crimes against humanity, war crimes and genocide. In so
doing, they would address the limitations of the International Criminal Court Act 2001,
which came into force in the UK in September 2001, regarding crimes committed after that
date. At present the law allows such action only if the suspect is a UK national or resident in
the UK.

In the interest of clarity, let me give a hypothetical example. A person who is a UK national
or resident charged with serious crimes against humanity committed after 2001 and outside
UK territory is nevertheless subject to UK jurisdiction. However, should that person be a
non-resident who happens to be in the UK, he or she is entirely free to carry on living in the
UK with impunity. Thus the anomaly is that those suspected of extremely serious crimes can
visit Britain, live in the UK without taking up residence or visit to obtain medical treatment
and escape prosecution. As the noble Lord, Lord Lester, has pointed out, if a UK citizen and a
non-UK resident Iraqi citizen were both to commit a crime against humanity, the UK citizen
would face the law in the UK but the Iraqgi would not.

There are other inconsistencies which we would seek to remedy within the context of this
Bill. A contradiction, for example, has arisen for all the right reasons in the case of the four
Rwandan suspects recently released. To allow extradition to Kigali might have infringed the
Human Rights Act by risking a less than free or fair trial, ill treatment and/or even the death
penalty. That should not result, however, in their impunity. The amendments which will be
tabled would allow a prosecution to go ahead, not in Rwanda but here in the UK, for these
non-residents who conspired to commit genocide in 1994, within existing UK legislation.



A second anomaly in the law concerns retroactive justice. It is a fundamental feature of UK,
European and international law that statutes should not be retroactive. Justice requires that
conduct which was not criminal when carried out cannot be penalised. Thus, those who are
suspected of serious crimes committed prior to 2001 also have impunity under the
International Criminal Court Act. The intention is to amend the Act procedurally to allow the
UK courts to prosecute past acts that were crimes at the time using the Genocide Act 1969,
the War Crimes Act 1991 and the Geneva Conventions Act 1957. In so doing, these
amendments would simply allow the UK courts to implement existing law in a broader range
of cases.

These cases are by no means rare. It is reported that, since 2004, something like 600 cases
per year have come up and it is believed that there may be more than 100 suspects in the
UK at the moment against whom there is compelling evidence of involvement in serious
crimes. A further amendment will seek to establish a dedicated and adequately resourced
police unit to follow up such cases. As | understand it, the Metropolitan Police are fully in
favour of such a unit and funding has been applied for.

Ultimately, the concern is to close a gap in UK law into which suspects can and do fall, and
thus remain in the UK. This anomaly sends a message to the world that serious crimes in the
UK will not be dealt with by the justice system. In turn, this approach perhaps conveys a
further message that crimes against humanity, war crimes and genocide will not be
punished due to an easily remedied technicality and that therefore the UK is a safe haven.
Finally, unless we muster the political will to treat these crimes with the full weight of the
law, we will be no nearer to building a culture of deterrence for such heinous crimes.

Lord Falconer of Thoroton

... | wish to refer to two particular matters. First, | strongly support the plea made by the
noble Baroness, Lady D’Souza, in relation to genocide. What she described was an entirely
correct decision made by the High Court a few weeks ago that four Rwandans charged with
genocide could not be deported to Rwanda because they would not, by British standards,
receive a fair trial. | do not contest the conclusion of the High Court; indeed, | am almost
certain that it was the correct one. However, those people cannot be prosecuted in this
country, because the horror of the Rwandan genocide, in which 800,000 people died over
the space of three months, took place in 1994 and the law in this country applies only to
crimes that have occurred after 2002. We need to change the law.

The noble Baroness, Lady D’Souza, referred to the issue of whether it is wrong to change the
law retrospectively. The human rights convention says that it is legitimate to change the
criminal law retrospectively where something is criminal,

“according to general principles of law recognized by civilized nations”.

If | need to say that in 1994 it was recognised by civilised nations that genocide was a crime,
it seems as though | am stating the obvious. However, | have a legal basis for saying it as well
as one of common sense, which is that in 1991 the United Nations set up the International
Criminal Tribunal in The Hague to try those who were guilty of the Yugoslavian genocide.



Civilised nations, as represented by international law, had committed themselves to the
recognition of genocide as a crime. We should do the same here, and we should do it for a
particular reason.

The Rwandan nation has done its level best to deal with the genocide in an acceptable way.
There were the tribunal hearings in Arusha, which have now finished, and the justice system
is now there for those guilty of committing acts of genocide or something similar. If these
four people cannot be deported to Rwanda, we as a nation should help the Rwandans as
much as we can. All that is required is that the crime of genocide be made retrospective to a
date—1991 is the obvious one—set before the genocide in Rwanda. | strongly support what
the noble Baroness, Lady D’Souza, has said and | will strongly support the amendment
proposed by the noble Lord, Lord Carlile. | hope very much that this House would regard
such an amendment as something that we can do as an indication of our obligation to
scrutinise. | do not believe for a moment that it would divide any feeling in this House at all.

The second point that | wish to make relates to assisted suicide. The noble Lord, Lord Bach, is
absolutely right to say that it is wrong for us in this House to try to embark on any significant
changes in the law on assisted suicide. What this Bill does, in effect, is to re-enact the law
with changes to reflect the way in which the law has changed in practice over the past few
years. | strongly oppose the law being re-enacted without reflecting one significant change.
The Director of Public Prosecutions will not prosecute people who, in good faith and with
good motives, assist a loved one to go to a clinic in Switzerland or another place where
suicide is lawful. He will not prosecute because he rightly believes that it is not in the public
interest to prosecute in those circumstances.

Approximately five days ago, the previous DPP, Sir Kenneth Macdonald, said on the radio
that there were 100 cases in which he had decided not to prosecute in these circumstances.
It is wrong as a matter of principle, as the noble and learned Lord, Lord Bingham of Cornhill,
said on the same programme, that the law should be set to one side by one individual, no
matter how important that individual is. This House should not re-enact Section 1 of the
Suicide Act, which makes it a crime to assist suicide, unless it properly reflects the way in
which the law operates at the moment.

There are two further reasons why the amendment should be passed. The first is that, if we
do not put in a detailed amendment, we will not be able to identify the proper safeguards in
relation to such a provision. The current situation is that the Director of Public Prosecutions
makes a decision applying his common sense. There are no guidelines as to what is required
as a matter of safeguard; he simply focuses on the facts and comes to an overall decision.
The right course is that we should put in safeguards so that what is required is much clearer.

The second reason is that there is uncertainty about the law. However much one may, as a
matter of principle, oppose the idea of this being allowed, it happens. People should know
what the law is. Miss Diane Purdy should not be forced to go to court to try to seek
immunity for her partner before he takes her to Switzerland. It is wrong that the law is so
uncertain, so | will support an amendment in this House not to seek to change the law
fundamentally in relation to assisted suicide but to make the law reflect the way in which it



is operated. That is how the law should operate and one of the functions of this House is to
ensure that that is right.

Finally, it is a source of great sadness to me that Viscount Bledisloe is not here today. He
participated in every justice Bill in which | have been involved since 1997, when | came into
the House. His contributions were significant and effective. We shall all miss him.

Lord Waddington

My Lords, in deference to the noble and learned Lord, | will not refer to the Bill as a ragbag,
but he cannot deny that it is made up of a collection of unrelated measures, some of such
importance that most would take the view that they should have been the subject of
separate Bills. Some in this category, such as the changes to the law of murder, were scarcely
considered in the Commons because of an absurdly restricted timetable.

The Bill contains the new offence of encouraging or assisting suicide. In my view, there is
nothing wrong with creating such an offence, but the danger of popping it into a Bill such as
this is already apparent, with pro-euthanasia campaigners indicating their wish to amend
the Bill so as to allow assisted suicide to at least some extent. It would be appalling if they
were allowed to succeed. | agree with the Minister that whether assisted suicide should be
allowed is a very complex and highly controversial matter. The subject, if Parliament wishes
to consider it yet again, should be treated as the very important matter that it is and not as if
all that is required is a little tweaking and finessing of existing law.

Clause 61 repeals a provision that only last year the Government put on the statute book.
That is truly extraordinary behaviour and, so far as | know, behaviour without precedent. It is
not right to say that, being up against the clock, the Government had no option but to act as
they did. Indeed, | was having an early dinner with my noble friend Lady O’Cathain, who
throughout has been an enormous help to me on this issue and who will speak later on the
matter touched on by the noble Baroness, Lady D’Souza. When we were having dinner that
evening last May, there were many hours left for the amendment to be further considered in
the Commons and for it to come back to us, but after a short while we were told that the
Government were not going to contest the matter further.

It is then said that the Government made it plain that, although accepting the amendment,
they would seek the first opportunity to remove it. | have to tell your Lordships—I shall not
mince my words—that that is simply untrue. | need only refer your Lordships to what the
Minister said in the other place on 7 May last year. She said that,

“between now and commencement we will prepare guidance ... explaining the operation of
the new offences ... Of course there will be an opportunity—doubtless there will be frequent
opportunities—to revisit the issue in due course if it is the will of this House or the other
House to do so. On that basis, | would like to propose that we do not disagree with the Lords
in their said amendment”.—[Official Report, Commons, 7/5/08; col. 808.]

It is ludicrous to suggest that those carefully chosen words were an indication that the
Government were going to remove the free speech safeguard in the very next Session
without even waiting to see whether in practice it caused any difficulties for prosecutors.



| want to mention two other matters regarding Clause 61. Jack Straw asserted in the
Commons that | had always made it plain that my purpose was to make a conviction for
stirring up hatred on the grounds of sexual orientation more difficult. Of course, | have never
said anything of the sort. What | have said often is that, while not out to weaken the
protection that the Government say that they seek to give gays, | want what is outside the
scope of the Bill to be made absolutely plain in order to avoid the scandals of the past and to
protect freedom of expression. Not only have | said that, but Mr Straw’s own notes on
clauses say that the free speech clause does not raise the threshold for the offence or make
prosecutions more difficult.

It has been suggested that any possible difficulties can be dealt with by guidance and that
that is better than legislation. That, | suggest, is plain wrong. Guidance is not binding, so it
can be ignored. Not only is a simple, short, pithy free speech clause more likely to be read
than reams of guidance, but it is much more likely to be heeded. Furthermore, there is
already guidance available in the shape of the 2007 CPS Guidance on Prosecuting Cases of
Homophobic and Transphobic Crime, which, far from inspiring confidence, seems to make
the case for the free speech clause. Somewhat surprisingly, the document says that
homophobia does not necessarily mean hatred of gays but covers mere dislike of their
practices. Basing their reasoning on the Stephen Lawrence definition of a racial incident, the
authors go on to say that a homophobic incident is any incident perceived to be such,

“by the victim or any other person”.

So there you have it. By that guidance, the police are as good as encouraged to investigate
incidents that amount to no more than a member of the public complaining that someone
else has had the temerity to criticise homosexual practices. Indeed, that is precisely what
has been happening; it is what has caused outrage and precisely what gave birth to the free
speech clause. It is what happened to the Roberts couple from Fleetwood; it is what
happened to Lynette Burrows, who dared to question the desirability of gay adoption on the
radio. There is a real danger that similar scandals will occur in the future, but it is a danger
that the free speech clause can help to avoid.

| understand that new guidance is promised, but | would not like to be in the shoes of the
person charged with drafting it. He would clearly be failing in his duty if he did not give a
clear explanation of why there was a free speech clause in the religious hatred offence but
no such clause in the sexual orientation offence and if he did not explain what weight should
be attached to the right of free speech in one case rather than the other. It would have to be
a work of some ingenuity and subtlety—beyond the grasp, | fear, of most of us. Frankly, | am
amazed at the Government’s sheer recklessness in being prepared to create such an
anomaly in our law.

No decent person supports the stirring up of hatred, but no reasonable person should object
to peaceful criticism and discussion of sexual behaviour. The law, as it stands with the free
speech safeguard, makes the point with complete clarity. It is sad that the Government
should be setting out to blur what is now clear and to remove a protection that events have
already shown to be necessary.



They could not pick a worse time to behave in this way. There is, right now in this country, an
intolerance of Christians of a sort that | never thought | would see. Street preachers are
threatened and Christians expressing mainstream orthodox views on sexual behaviour are
harassed and abused. A marriage registrar is bullied at work for asking to be excused from
civil partnership duties; a housing charity worker is suspended for discussing with a
colleague his beliefs about same-sex relationships.

| fear that, if the Government get their way, not only will this intolerance grow, and those
bent on silencing all who disagree with them gain new strength, but many will take the
revocation of the safeguard as a signal that voicing views on morality—even making jokes
about homosexuality—could attract the attention of the police and that they would be wise
to keep quiet. People will be reluctant to express their views, when the right to express
views, including views that other people might not like, is one of the hallmarks of a free
society.

| confess that | am not greatly concerned about what people may think of the Government. |
do, however, fear what people will think of us if we supinely let the Government get their
way on this matter.

Baroness O'Cathain

My Lords, the noble Baroness, Lady D’Souza, the noble and learned Lord, Lord Falconer, and
the noble Baroness, Lady Williams of Crosby, who | am sad to say are not in their places at
the moment, have all addressed the issue which | wish to address. | pay tribute to the noble
Lord, Lord Carlile of Berriew, who has long been concerned about an anomaly in our
legislation whereby the International Criminal Court Act 2001 does not permit the UK courts
to try individuals for crimes against humanity, war crimes and genocide where those
individuals who are suspected of these crimes are present, as opposed to resident, in the
UK. “Presence” would encompass the war criminal who stayed for an extended holiday in
the UK or had medical treatment here. Nor can they be tried if the crimes in question were
committed before the passing of the 2001 Act. Interestingly, the UK law against torture does
not distinguish between presence and residence, and that is another anomaly.

The noble Lord plans to introduce the genocide, crimes against humanity, war crimes
accountability Bill to expand the UK’s jurisdiction to prosecute persons in the UK who are
suspected of committing war crimes, crimes against humanity and genocide in or outside
the UK. It would also amend the International Criminal Court Act 2001 which, inter alia,
determines the UK’s jurisdiction for crimes against humanity, war crimes and genocide.
However, the publication of the Coroners and Justice Bill gives an opportunity to avoid
producing yet another Bill and to produce amendments to cover the glaring gap in the
International Criminal Court Act.

I am told—I hope correctly—that the Government are minded to give consideration to this
Bill. I am giving the Minister the opportunity to please the noble Lord, Lord Carlile, and many
other noble Lords, but, much more importantly, to remedy a situation where we could be
seen as harbouring truly vile people who are suspected, with reason, to have participated in
evil crimes against humanity, war crimes and genocide.



There will be those who have an instinctive aversion to retroactive law-making. In fact, all of
us have such an aversion. In general we should not be able to reach back to penalise conduct
that was not a crime when enacted. In Latin this is referred to as,

“nullum crimen, nulla poena sine lege”,

which means no crime, no punishment without a law. With great respect, the noble and
learned Lord, Lord Falconer, who is not in his place, is wrong. This does not apply in this case
as the proposal does not retroactively criminalise past conduct. It merely permits the UK
courts to prosecute past acts that were crimes at the time.

Lord Lester of Herne Hill

... On genocide and the International Criminal Court Act, | entirely agree with the noble and
learned Lord, Lord Falconer, my noble friend Lady Williams of Crosby and the noble
Baroness, Lady O’Cathain, and support the powerful speech of the noble Baroness, Lady
D’Souza. She raised the issue of the presence in this country of suspected war criminals
living in conditions of impunity. Eight years ago | raised the possibility of rare cases in which
neither the International Criminal Court nor British courts would have jurisdiction over
suspects found in the UK. That, we know, is what happened. My noble friend Lord Carlile of
Berriew—this is like Hamlet without the prince—intends to introduce amendments to the
Bill. | do not need to say any more about it because so much has been well said already.

I shall talk briefly about retrospectivity, however. Not only, as the noble and learned Lord,
Lord Falconer, has mentioned, does the European Convention treat war crimes in a
particular category for which the normal retrospectivity provision does not apply, but one
thinks about what our courts did on the crime of the common-law offence of marital rape.
The lawyers in the House will remember that the House of Lords reversed a 300 year-old
rule that a husband could not be guilty of raping his wife, and it was said in the particular
case that this involved retrospectivity since the raping husband was found guilty of
something that was not an offence before he did it. Throughout a challenge based on
retrospectivity, the Commission maintained, as did the House of Lords, that if you know
perfectly well that what you are doing is wrong, there is no injustice in a case of that kind. |
believe that the same is true with war crimes.

Lord Mayhew of Twysden

... The opportunity missed is one that would correct a manifest deficiency in this country’s
jurisdiction to prosecute for war crimes, crimes against humanity and genocide. | entirely
endorse what has been powerfully argued by the noble Baroness, Lady D’Souza. Let me deal
with the retrospective question. At present, perpetrators of those offences in whatever part
of the world are within the jurisdiction of United Kingdom courts only if the subjects are UK
nationals or technically resident in the UK and if the crime was committed after 2001.
Currently, there are people technically present in Britain who are suspected of war crimes,
crimes against humanity or genocide who cannot be prosecuted here because the crimes
were committed before 2001—the date when the International Criminal Court Act came into



force. The result is that, although their actions were always criminal in our law, persons
present but not technically resident in this country cannot be prosecuted for an atrocity
crime committed prior to 2001. That needs putting right, as the case involving four Rwandan
citizens the other day has made clear: they had to be let go. That can be done without
changing the substantive law retrospectively, which is not what is proposed. All that needs
to change is the procedural law relating to jurisdiction. The argument has been pioneered by
the Aegis Trust and by the noble Lord, Lord Carlile of Berriew. | hope that, when it comes to
be debated in Committee, Ministers will support it.

Lord Goodhart

... Finally, I strongly support the speeches of the noble Baroness, Lady D’Souza, and others
on the proposal that non-residents who are present in the United Kingdom should be liable
for genocide and other serious crimes under international law whenever committed. That
seems to have the almost complete support of Members of your Lordships’ House.

Lord Alton of Liverpool

... My second point—and here | will follow my noble friend Lady D’Souza, the noble
Baroness, Lady Williams of Crosby, the noble and learned Lord, Lord Falconer, and the noble
Baroness, Lady O’Cathain—concerns the question of genocide charges and bringing charges
against those who have committed crimes against humanity in other jurisdictions. Several of
us in this House, while Members of another place, took part in the parliamentary passage of
the War Crimes Act 1991. That dealt with suspected Nazi-era war criminals who had made
their way to these shores during the chaos that followed the Second World War. During
those proceedings, the noble Lord, Lord Carlile of Berriew, made a memorable and moving
speech, where he began by drawing our attention to what he described as an
“unregisterable interest”. Two of his grandparents, two of his uncles, an aunt and many
cousins were killed during the Holocaust. They were doctors, teachers and postmasters—
normal people murdered because of their racial origins. | know he would not mind my
bringing this painful memory to the attention of the House, because his purpose in 1991 was
to remind his listeners that they should not forget the victims—not just the dead, but also
the living: especially the living, who often crave justice just as any other victim of any so-
called “normal” crime would do.

The Nazi Holocaust holds a particular horror for the world, and rightly so. That is why
Parliament eventually passed the War Crimes Act 1991, which specifically related to crimes
committed in Nazi-occupied Europe. However, the victims and survivors of modern
genocides and crimes also want justice.

My noble friend Lady D’Souza raised the issue of the Rwandan suspected genocidaires, who
can neither be extradited to face trial nor prosecuted here. | visited Rwanda in 2004 and
published a report in October of that year through the British charity the Jubilee Campaign.
In paragraph 3.28 of the report, | described the Murambi genocide site in south-west
Rwanda. Murambi was a technical college, which, as | said,



“served to remind us of the hellish reality of Rwanda’s recent past.”

The school is a collection of long, single-storey brick buildings, situated on the top of a hill,
with 66 classrooms. At the beginning of the genocide, many Tutsi Rwandans sought safety in
numbers and gathered in churches, public buildings and schools. Thousands of men, women
and children—including the children from a nearby orphanage—fled up the hill to Murambi.
The authorities told them that they would be safe there, but then cut off the water and
electricity supplies. They survived for two weeks until 3 am on 21 April 1994. Then,
Interahamwe militiamen—Interahamwe means “those who work together”—and soldiers
arrived, and they surrounded the school. Armed with guns and grenades, they began killing.
They killed for over six hours. By the morning, thousands of civilians were dead. Only four
survived, unconscious and left for dead by the murderers.

In my report | described how:

“56,000 bodies were found there, and we walked from classroom to classroom, viewing 852
remains that have been disinterred. Within a few days of the massacre, a volleyball court
had been built on top of one of the mass graves which, we were told, the French
peacekeepers then used in their leisure time”.

Murambi is now a memorial. Some of the mass graves have been excavated. The classrooms
are filled with human remains. In some cases the corpses have been preserved in quicklime
and retain tufts of hair and recognisable features. In the classrooms lie thousands of white
skeletons, sometimes frozen in the positions in which they fell. It is as if a man-made
Pompeii had swept over the hill and through the buildings. Some still clutch their rosaries;
some of the women were clearly pregnant and skulls bear the marks of the machetes used
to hack them down.

It takes a lot of planning to kill thousands of people: orders must be given for roadblocks to
be set up; petrol must be requisitioned for the vehicles that transport the killers up the hill;
grenades and ammunition must be distributed to the soldiers; avid killers need to be
praised, and slackers exhorted to work harder and to kill faster. Genocide is a vast criminal
enterprise.

It is alleged that some of the criminals responsible for what happened at Murambi have
visited the United Kingdom, and that some are still here. However, due to what the former
Director of Public Prosecutions has called jurisdictional gaps—these have been identified in
your Lordships’ House today—amounting to impunity gaps, suspects from Rwanda and some
other modern atrocities cannot be prosecuted here. Those are gaps that we need to fill.

The accusations that | have mentioned are included in the original ruling by the Westminster
Magistrates' Court. These accusations are also repeated in documents filed at the
international criminal tribunal for Rwanda—disturbing documents which | have with me
here in the Chamber and which | have read.

Ten days ago | chaired a public lecture in Liverpool given by Luis Moreno-Ocampo, the
Prosecutor for the International Criminal Court. He emphasised the need for jurisdictions



like our own to strengthen our domestic provisions in hunting down the perpetrators of
genocide and crimes against humanity. This Bill gives us the chance to accede to that request
and to ensure that we are no safe haven for those who would avoid prosecution. Like the
War Crimes Act, it would not turn Britain into a global court, but neither would it allow these
islands to be used as a bolthole for men such as those who orchestrated events at Murambi.

Lord Bach

My Lords, this has by and large been a constructive debate and | thank all noble Lords who
have taken part. It has been a debate of real quality and | thank noble Lords for giving up
their time.

Many noble Lords spoke about genocide, war crimes and crimes against humanity—all of
them were in favour of movement on this issue. We know that the noble Lord, Lord Carlile,
intends to table an amendment in Committee to make the offences of genocide, war crimes
and crimes against humanity retrospective. We remain keen to ensure that no one escapes
justice for crimes as devastating as those in question, so graphically described by noble
Lords, particularly the noble, Lord Alton. The International Criminal Court Act 2001 already
allows for UK residents or nationals to be prosecuted here for such crimes irrespective of
where they were committed, but this does not apply to offences committed prior to 2001.
As my right honourable friend the Lord Chancellor said in another place, we are actively
considering this issue, and | have no doubt that we shall have an interesting debate in
Committee on this very important area of concern.



