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... There is a specialist war crimes team within the UK Border Agency, which is a very good
thing. However, unlike many European and other countries, there is no specialist war crimes
unit in either the police or the prosecution services. Other noble Lords and | were involved
in all-party and non-party negotiations with the previous Government to expand the
universal jurisdiction. Those negotiations were successful. However, they were successful
subject to the insistence of the previous Government that what is in Clause 154 should be
inserted into the law. All those involved in those negotiations accepted that at the time as
being a realistic argument.

As | have said, there is no specialist war crimes unit in either the police or the prosecution
service in any part of the United Kingdom. Instead, in England and Wales responsibility for
war crimes is shared by SO15—Counter Terrorism Command in the Metropolitan Police—
and the equivalent section, headed by Sue Hemming OBE, in the Crown Prosecution Service.
The police team responsible for war crimes is also tasked with counterterrorism policing
relating to dissident republican groups from Ireland. It therefore has an enormous amount of
work to do and deals with a fast-moving scene, irrespective of war crimes.

What does the proposed new clause seek to do? It requires the Government to report
annually on all legal action taken against suspected war criminals in the United Kingdom,
and on the assistance given to other states and international criminal tribunals. | should
argue to your Lordships that it is entirely reasonable and proper that the public and
Parliament should be able to take stock of progress in war crimes on a regular basis. Taking
stock in that way—having accountability of that kind—will ensure that the Government
bestow on the relevant police section the resources that are needed to prosecute war
crimes. There have been no prosecutions for war crimes since the prosecution in 2005 of an
Afghan warlord who was found living in south London. However, a Peruvian was arrested in
Tiverton in Devon in March 2011. He is accused of torture and crimes against humanity for
his alleged role in more than 100 killings as a member of a death squad, and is currently on
police bail. We hope to see some progress in that case within, of course, the usual legal
proceedings.

It is remarkable, given the number of war criminals who are believed to be living in the
United Kingdom, that there have been no other prosecutions since 2005. It suggests that
insufficient resources are being given to the task. After all, one should bear in mind that,
since 2005, the UK Border Agency has taken immigration action against 360 suspected war
criminals, while the Metropolitan Police is currently pursuing 29 viable lines of inquiry. The
360 suspects come from a number of countries, including Iraq, Afghanistan and the former
Yugoslavia. The UK has also received extradition requests for four subjects from Rwanda who
won their extradition proceedings and remain in the United Kingdom.



In addition to the 360, | was visited this afternoon by a representative of an organisation in
Bangladesh, which is not included in the list that | enumerated as 360 cases. It is believed
that there are several Bangladeshis who have been able to take refuge in this country who
committed vast atrocities during the 1971 war in that country. They, too, should be the
subject of investigation.

In sum, the purpose of the proposed new clause is to ensure that the necessary progress is
maintained in dealing with war crimes and crimes against humanity. | hope that my noble
friend the Minister will give some encouragement to myself and others who they put their
names to the amendment in the hope that we will see more action promised and in due
course taken on this front.

| now turn to the amendments proposed to Clause 154. Despite the eloquence of my noble
friend Lord Thomas of Gresford, | am disappointed that my noble friend Lord Macdonald of
River Glaven was not here to speak to his amendment this afternoon. | know that he has a
busy diary and | am sure that he is doing something very important. But | am glad that we
have the wisdom of the noble and learned Lord, Lord Goldsmith, and the noble and learned
Baroness, Lady Scotland, who will inform the House of their experience.

The importance of my noble friend Lord Macdonald of River Glaven and his potential
contribution is that he is the immediate past Director of Public Prosecutions. | am working
on the assumption that he has not consulted his successor, because what is proposed in his
amendment, spoken to by my noble friend Lord Thomas, is inconsistent with what has been
said very cogently to parliamentary committees by the current Director of Public
Prosecutions, Keir Starmer QC.

| would say this to my noble friend if he were here, but were he still the Director of Public
Prosecutions | do not believe that he would be prepared to support an amendment of this
kind. It is quite simple in my view—I seem to be the only one from the Liberal Democrat
Benches who is supporting our Government on this matter this evening—but the simplicity
needs to be stated. The Director of Public Prosecutions and his senior staff make charging
decisions every single day of the week. That is what they do a lot of the time and it is done
at the most senior level. The suggestion that there would be a delay is a canard.

| do not think that | have to declare an interest—indeed, it would be sexist to do so—when |
say that my wife works in a senior position for the Crown Prosecution Service, but living with
a shared telephone | am well aware of the urgent decisions that are considered in great
depth and taken at all kinds of unsocial hours and on all matters of urgency. The suggestion
that there would be a delay is simply quite wrong. Furthermore, the Director of Public
Prosecutions and his senior staff have enormous experience in making charging decisions.
They make all the important charging decisions that take place in this country—or almost all;
they should make all, if they are referred to them by their junior staff. In so doing, they apply
the Crown Prosecution Service code.

These amendments, particularly that spoken to by my noble friend Lord Thomas of Gresford,
attempt to fix in statutory stone something that is much more evolutionary—and needs to



be. The Crown Prosecution Service code has gone through many changes. It is reviewed and
changed regularly. Since Keir Starmer QC became DPP, it has been changed again and there
may be good reasons for changing it in future. Furthermore | hope, and indeed apprehend,
that the Director of Public Prosecutions would want to consult widely on the universal
jurisdiction and might well wish to issue a code of practice. That might involve some changes
to the current code. After all, the Crown Prosecution Service has a special code for dealing
with rape cases which is non-statutory. It would be extremely foolish to make it statutory
because it would be prevented from change. The same applies to the universal jurisdiction.

| say to my noble friend Lord Thomas of Gresford, in the kindest possible way, that the noble
and learned Lord, Lord Goldsmith, with a single kick scored a hat trick when he
demonstrated that the amendment put forward by my noble friend, and indeed by my noble
friend the former Director of Public Prosecutions, is fundamentally flawed in its text. It
shows exactly the danger of attempting to put into tablets of stone this sort of provision,
even when it has been drafted by lawyers as distinguished as they.

| say to noble Lords who have tabled amendments to Clause 154 that we have a responsible
Crown Prosecution Service, that we have a responsible and able Director of Public
Prosecutions, and that it has been decided that this should be done not by the Attorney-
General but by the Director of Public Prosecutions, who is a completely apolitical figure. It
seems that the Government have got this exactly right. | hope that the Minister will not
budge in his determination that Clause 154 should be unamended.

Lord Goldsmith

My Lords ... So far as is possible, no one should be detained and deprived of their liberty in
circumstances where ultimately they are not going to be charged with a criminal offence, or
for some other good reason. | do not like the idea of saying, “Oh well, it is all right, because
after a night out in the pub, people may be locked up for a night; let us lock up the Foreign
Minister”, or a general from another state. If there will not be a prosecution, it makes no
sense to do that.

The other fundamental difference is the second element missing from the debate.
Parliament has decided that in such an offence, universal jurisdiction is enormously
important and we should do our bit to ensure that tyrants, despots and war criminals do not
find a place of refuge in this country. Absolutely, but it has decided that that should be done
by giving the ultimate responsibility to the Attorney-General to decide whether prosecution
takes place. The anomaly is that, despite that, prosecutions can be started and people can
be detained, even though that will not happen.

| conclude by saying that | support the amendment tabled by the noble Lord, Lord Carlile of
Berriew. It is a sound amendment. If | may tell tales out of school, when | was in office, |
tried to resuscitate the war crimes unit, which had existed. The problem—I address these
remarks absolutely at the Minister—is resources from the police. The police have to do the



investigation. The prosecutors can help, and | hope that, despite cuts, they will be able to
help, but ultimately the police have to do that.

For example, to bring the Zardad prosecution, we had to have Metropolitan Police officers in
Afghanistan. We had to find the evidence and give it by video conference to a court in the
Old Bailey, which was an interesting experience in itself for the jurors, who were not quite
sure what they were watching. It is a much more onerous obligation to prosecute those
cases. That is one of the public interest considerations which someone might well take into
account, especially if there is another country, including the home country, which looks as if
it is capable and willing to prosecute the case itself, which is one of the principles under the
International Criminal Court treaty, the Rome treaty: the principle of complementarity.

| support the amendment of the noble Lord, Lord Carlile, but | respectfully oppose the other
amendments.

Baroness Tonge

My Lords, | do not wish to detain the House much longer. However, not having been in the
Bishops’ Bar earlier and not being a lawyer, | beg leave to give the view of the common
man—or the common woman doctor, if you like. It comes from experience gained in the
other place and here of going to places where horrendous war crimes have been committed.

When | was in the other place, | visited Rwanda soon after the genocide. | visited Kosovo and
Albania when the atrocities were going on, and | cannot describe to you the injuries suffered
by some women who had managed to run down to Albania and get into the hospitals there.
Southern Sudan has seen atrocities committed over decades. More recently, | was in Gaza
very soon after the conflict there. People who have had that experience and who have seen
what happens feel very strongly that we should do everything in our power to try to bring
the perpetrators to justice. That is where | am coming from. It is not in the case of a
particular country although many people may think that it is—it is not. These crimes are
being committed all over the world, as my noble friend Lord Carlile has told us.

| welcome this group of amendments which | hope will allow the Government to look again
at Clause 154. They are suggestions of amendments and Clause 154 has caused huge
consternation among those who care about universal jurisdiction. | also hope that the
Government will give the real explanation—and a plausible one, please—for introducing the
clause in the first place. | repeat that the right to initiate a private prosecution is an ancient
common law right of the people of England and Wales and it provides a valuable safeguard
for people like me, not lawyers, against political interference by the Executive.

If we ever have a Bill of Rights it should surely include the right of any citizen to approach
the courts with an application for the arrest of a suspect who may have committed the sort
of crimes that | have seen. This right has not been abused: 10 applications in 10 years is
hardly politically motivated people manipulating the law—10 in 10 years, with only two
successful ones. Will the Minister explain what abuse has taken place over the last 10 years



or is it, as many people outside this House feel, an attempt to regain some sort of political
control over this process?

This is why | support the amendments. Amendment 245, tabled by Lord Campbell-Savours,
says,

“apply to the Director of Public Prosecutions for advice”.

That implies a long wait before that advice is received —he can take his time and it might
delay the process too much—but nevertheless we should consider it.

Amendment 245A, tabled by the noble Baroness, Lady D’Souza, and my noble friend Lord
Lester, proposes that instead of being given the right of veto over the arrest, the DPP should
be allowed to give evidence of his views to the court as an additional safeguard against
vexatious applications. The timing would be out of his hands and therefore there would be
less delay. Amendment 245AZA, tabled by my noble friend Lord Phillips, makes this even
clearer, giving the DPP the opportunity to attend the court to give his opinion.

My noble friend Lord Carlile says that there will be no delay, and this has been emphasised
by other lawyers in this House: “There is no delay. The DPP does not delay. These things are
very urgent. They have to be dealt with immediately”. | am a doctor and | would say that
too. If anyone said to me that | might be late turning up or might delay or not make a
decision on a patient in time, | would say, “No, of course not. | deal with things immediately.
I always go when | am called. | am never at a dinner party when someone wants my advice. |
will never, ever delay”. We all say that, in whatever profession, but sometimes there are
reasons why there is delay and that is what concerns me. Delay occurs not deliberately but
because of business and the pressure of work.

If the House wishes to retain a veto over applications for arrest warrants by the DPP, that will
in my view be regrettable. However, if the Government insist, they must set out the
circumstances in which the DPP will not use the veto, which is essential to preserve the
independence of his office. | appreciate the comments that have been made about
Amendment 245AA tabled by my noble friend Lord Macdonald and presented in his absence
by my noble friend Lord Thomas. | think that it would achieve some of our objectives. It
provides that the DPP must consent to the issuing of arrest warrants when he believes that
the evidence establishes a prospect of conviction or when there are reasonable grounds to
believe that such evidence will be forthcoming within a reasonable period. He will keep the
case under review and take it over in order to discontinue it if the evidence is not produced.
| have already dealt with the question of someone being unjustly held under an arrest
warrant for a short time.

| cannot understand anyone who professes to believe in universal jurisdiction for crimes
against humanity nor war crimes opposing any of these amendments or seeking to improve
Clause 154. | do not approve of the clause at all—I would rather the status quo was
maintained. However, if we are to have Clause 154, then anyone who believes in universal
jurisdiction should look again to make sure that we implement it fairly and justly, and in a
way that means that we can apprehend international criminals.



Finally, it gives me great pleasure to welcome the new clause tabled by my noble friend Lord
Carlile. He and | have many disagreements but that does not mean—I say this very
sincerely—that | do not hugely respect him and his opinions and judgments. As | said, we
have many disagreements but on this matter we agree, and | trust that the Government will
find a way of accepting his amendment.



